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ROBERT  F.  HASLETT  &  ROBERT  M.  SLAYMAKER 


VS. 

JOHN  HARE  POWEL  &  WILLIAM  GARR1GUES. 


Replevin  for  certain  goods  :  defendants  avowed,  &c. — plaintiffs 
pleaded  no  rent  in  arrear  and  eviction — defendants  replied  no 
eviction,  and  the  parties  came  to  trial  (January  27,  1855,)  before 
Sharswood,  P.  J. 

The  defendants  read,  in  evidence,  the  lease  under  which 
plaintiffs  occupied  the  premises,  as  follows : 

This  Indenture,  made  the  twelfth  day  of  May,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-three,  between 
John  Hare  Powel,  of  Philadelphia,  of  the  one  part,  and  Robert 
Foster  Haslett,  of  Huntingdon  County,  and  Robert  Mcllvain 
Slaymaker,  of  Philadelphia,  of  the  other  part,  witnesseth :  that 
the  said  John  Hare  Powel,  in  consideration  of  the  payment  of 
the  yearly  rent  and  the  performance  and  observance  of  the 
covenants  and  agreements  hereinafter  contained,  hath  demised 
and  leased,  and  hereby  doth  demise  and  lease  unto  the  said 
Robert  Foster  Haslett  and  Robert  Mcllvain  Slaymaker,  all  that 
messuage  and  building  called  u  Columbia  House,”  and  ground 
thereto  belonging,  situate  on  the  north  side  of  Chestnut  street, 
between  Delaware  Sixth  and  Seventh  streets,  and  extending  in 
depth  to  Carpenter  street,  in  the  said  City  of  Philadelphia,  ad¬ 
joining  and  west  of  the  Arcade,  with  the  appurtenances ;  to  hold 
the  same  unto  the  said  Robert  Foster  Haslett  and  Robert 
Mcllvain  Slaymaker,  their  executors  and  administrators,  from 
and  after  the  sixteenth  day  of  May,  eighteen  hundred  and  fifty- 
three,  for  and  during  the  term  of  five  years  thence  next  ensuing, 
fully  to  be  complete  and  ended.  Paying  therefor  the  sum  of 
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six  thousand  dollars  per  annum,  in  lawful  silver  money  of  the 
United  States,  of  weight  and  standard  as  established  and  current 
in  the  year  1848,  to  the  said  John  Hare  Powel,  his  heirs  or 
assigns,  in  equal  monthly  payments,  on  the  sixteenth  day  of 
every  month  in  each  and  every  year  during  the  said  term.  The 
first  monthly  payment  thereof  to  be  made  on  the  sixteenth  day 
of  June  next  ensuing  the  date  hereof.  And  it  is  mutually  agreed 
by  and  between  the  said  parties,  that,  in  default  of  paying  the 
said  yearly  rent,  at  the  times  and  in  the  manner  aforesaid,  it 
shall  and  may  be  lawful  for  the  said  John  Hare  Powel,  his  heirs 
and  assigns,  to  enter  into  and  upon  the  said  hereby  demised 
premises,  and  to  distrain  the  goods  and  chattels  then  and  there 
found,  and  the  same  to  sell  according  to  the  usual  course  of 
distresses  for  rent  charges  :  and,  that  if  sufficient  distress  cannot 
be  found  and  taken  upon  the  said  demised  premises  to  satisfy 
the  yearly  rent  in  arrear  and  the  charges  of  levying  the  same  ; 
or  if  they,  the  said  lessees,  shall  assign  their  term  and  interest 
in  the  said  demised  premises,  or  shall  underlet  the  same,  or  any 
part  thereof,  contrary  to  their  covenant  in  that  behalf  herein¬ 
after  contained ;  or  if  they,  the  said  lessees,  their  executors, 
administrators  or  assigns,  shall  make  default  in  performing  any 
of  the  covenants  or  conditions  of  this  lease,  then,  and  in  either 
of  such  case,  it  shall  and  may  be  lawful  for  the  said  John  Hare 
Powel,  his  heirs  and  assigns,  into  and  upon  the  said  demised 
premises  wholly  to  re-enter  and  thereout  wholly  to  expel  the 
said  lessees,  their  executors,  administrators  or  assigns,  and  there¬ 
after  to  have,  hold  and  enjoy  the  same  premises,  as  if  this  demise 
had  not  been  made,  anything  herein  contained  to  the  contrary 
notwithstanding.  And  the  said  Robert  Poster  Haslett  and 
Robert  Mcllvain  Slaymaker,  for  themselves,  their  heirs,  execu¬ 
tors,  administrators  and  assigns,  do  hereby,  jointly  and  severally, 
covenant,  promise  and  agree  to  and  with  the  said  John  Hare 
Powel,  his  heirs  and  assigns,  in  manner  following,  that  is  to  say : 
That  they,  the  said  Robert  Poster  Haslett  and  Robert  Mcllvain 
Slaymaker,  their  heirs,  executors,  administrators  or  assigns, 
shall  and  will,  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
lessor,  his  heirs,  administrators  or  assigns,  the  aforesaid  yearly 
rent  in  equal  monthly  payments,  as  aforesaid,  during  all  the  said 
demised  term,  and  that  they,  the  said  lessees,  shall  not  nor  will 
assign  or  transfer  their  term  and  interest  in  the  said  demised 
premises,  or  underlet  the  same,  or  any  part  thereof,  to  any  person 
or  persons,  without  the  consent,  in  writing,  of  the  said  John  Hare 
Powel,  his  attorney,  heirs  or  assigns,  first  had  and  obtained  for 
that  purpose.  That  no  alterations  whatever  shall  be  made  by 


the  said  lessees,  their  executors,  administrators  or  assigns,  to  the 
said  premises  or  any  part  thereof,  without  such  consent  as  afore¬ 
said  had  and  obtained  in  writing.  That  they,  the  said  lessees , 
their  executors ,  administrators  or  assigns,  shall  and  will,  during 
and  throughout  the  said  demised  term,  furnish  and  keep  furnished, 
occupy  and  use  the  said  demised  premises  as  a  genteel,  well 
regulated  and  orderly  hotel,  styled ,  on  all  occasions,  “  Columbia 
House  f  and  no  part  of  the  said  premises  shall  be  otherwise  used 
or  occupied  at  any  time  during  said  term.  That  they,  the  said 
lessees,  their  executors,  administrators  and  assigns,  at  their  own 
cost  shall  and  will  clean  the  privy  sinks,  and  keep  and  maintain 
the  said  premises ,  during  the  said  term,  in  good  reasonable  re¬ 
pair.  And,  whereas,  the  privies  are  to  be  so  altered  as  to  admit 
water  closets,  made  according  to  a  plan  proposed  by  and  under 
the  direction  of  the  lessees. — And,  whereas,  one-third  of  the  cost 
of  said  alteration,  water-closets  and  all  and  every  appurtenance, 
and  all  matters  and  things  thereout  arising,  is  to  be  paid  by  the 
said  lessees. — Now,  it  is  hereby  expressly  covenanted  and  agreed 
that  the  said  lessees  shall  pay  all  the  water-rent,  shall  keep  and 
maintain  throughout  the  whole  term  of  this  lease,  the  said  water- 
closets  and  all  the  appurtenances  aforesaid,  in  complete  repair, 
and  surrender  the  same  at  the  termination  of  this  lease  in  like 
repair,  all  at  their  own  proper  cost.  It  being  further  agreed, 
That  Mr.  Smedley  is  to  do  the  carpenter-work,  and 

to  have  the  general  superintendence  of  all  the  work,  and  the 
selection  of  all  materials  and  workmen.  And  they,  the  said 
lessees,  their  executors,  administrators  and  assigns,  shall  and 
will  permit  the  said  lessor,  his  certain  attorney,  heirs  or  assigns, 
to  enter  into  and  upon  the  said  premises,  at  fit  and  proper  times, 
to  see  that  the  same  are  kept  in  good  order  and  repair.  And 
the  said  lessees  do  hereby  further  covenant,  promise  and  agree, 
jointly  and  severally,  That  they,  their  executors,  administrators 
and  assigns,  shall  and  will,  in  addition  to  the  payment  of  the 
yearly  rent  as  aforesaid,  pay  all  water-rents  which  shall  become 
due  at  any  time  during  the  whole  of  the  aforesaid  term,  at  their 
own  cost  and  expense.  Also,  that  they,  the  said  lessees,  their 
executors,  administrators  and  assigns,  shall  not,  nor  will  store,  or 
permit  or  suffer  to  be  stored,  any  ice  upon  the  said  premises. 
And  that  they,  the  said  lessees,  their  executors,  administrators 
and  assigns,  shall  and  will,  at  the  determination  of  this  lease, 
surrender  and  yield  up  peaceable  possesion  of  the  said  demised 
premises  to  the  said  John  Hare  Powel,  his  heirs  or  assigns,  in  as 
good  order  and  condition  as  when  delivered  to  them ;  casualties 
by  fire  and  reasonable  wear  and  decay  only  excepted.  It  being 


/ 


4 


expressly  agreed  by  and  between  the  parties  hereto,  that  he  the 
said  John  Hare  Powel ,  his  heirs  or  assigns,  shall  not  he  called 
upon  or  held  liable  for  any  repairs  during  the  said  term ,  any 
further  than  he,  the  said  lessor,  his  heirs  or  assigns,  shall  or  may 
deem  the  same  absolutely  necessary  for  the  preservation  of  the 
said  premises. 

And  it  is  hereby  further  covented  and  agreed  by  and  between 
the  parties  hereto,  That,  in  case  the  rent  hereby  reserved  shall 
remain  due  to  the  said  John  Hare  Powel,  his  heirs,  executors, 
administrators  or  assigns,  for  the  space  of  thirty  days  next  after 
any  or  either  of  the  days  or  times  on  which  it  is  hereby  made 
payable ;  or  if  any  of  the  covenants,  conditions  or  agreements 
on  the  part  of  the  said  lessees,  their  executors  or  administrators, 
to  be  kept  and  performed,  shall  be  and  remain  unperformed  for 
the  space  of  thirty  days  next  after  the  same  ought  to  be  per* 
formed,  then,  in  each  or  in  any  such  case,  it  shall  and  may  be 
lawful  for  the  said  lessor,  his  heirs  and  assigns,  to  issue  a  Sum¬ 
mons  in  Ejectment  against  the  said  lessees,  their  executors, 
administrators  or  assigns,  for  the  recovery  of  the  premises 
hereby  demised,  from  and  out  of  any  Court  of  the  Commonwealth 
of  Pennsylvania,  of  competent  jurisdiction,  and  therein,  either 
before  or  after  service  thereof,  and  before  or  after  the  return  day 
of  the  said  writ,  by  any  attorney  of  the  said  Court,  to  enter 
judgment  against  the  said  lessees,  their  executors  or  administra¬ 
tors,  by  nihil  dicit  or  otherwise,  as  to  him  or  them  shall  seem 
meet,  for  the  recovery  of  the  possession  of  the  said  premises 
with  costs  of  suit,  and  thereupon  forthwith  to  issue  a  writ  of 
habere  facias  possessionem,  and  to  turn  the  said  lessees,  their 
executors  or  administrators,  and  all  persons  claiming  under  them, 
out  of  possession ;  and  also,  to  issue  a  writ  of  fieri  facias  and  to 
recover  and  levy  the  said  costs  thereby.  And  for  so  doing, 
these  presents  shall  be  a  sufficient  warrant. 

And  the  said  lessees,  for  themselves,  their  executors  and  ad¬ 
ministrators,  do  hereby  remise,  release  and  quit  claim  unto  the 
said  John  Hare  Powel,  his  heirs  and  assigns,  and  to  the  said 
attorney,  and  to  all  others  whom  it  may  concern,  all  errors, 
misprisons,  or  misentries  and  defects  whatsoever  in  the  entering 
of  the  said  judgment,  or  in  any  process  or  proceeding  thereon, 
or  in  anywise  touching  or  concerning  the  same  ;  and  that,  upon 
the  recovery  of  possession,  as  aforesaid,  the  said  John  Hare 
Powel,  his  heirs  and  assigns,  shall  hold  the  said  premises  free 
and  clear  of  all  right,  title  and  equity  of  the  said  lessees,  their 
executors,  administrators  or  assigns,  to  have  and  recover  the 
same  back  upon  the  payment  of  the  said  rent,  or  on  the  keeping 
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or  performing  the  said  covenants,  stipulations,  conditions  or 
agreements  in  the  same  free  and  full  manner  as  if  this  indenture 
had  not  been  made.  Saving,  nevertheless,  to  the  said  lessor,  his 
heirs  and  assigns,  his  and  their  right  and  title  to  recover  the 
arrearages,  and  to  recover  damages  for  the  non-performance  of 
the  said  covenants,  conditions  and  agreements,  by  all  lawful 
ways  and  means,  vThich  it  is  hereby  agreed,  shall  remain  in  full 
force  and  virtue,  notwithstanding  the  premises  or  any  possession 
taken  by  force  thereof. 

In  witness  whereof,  the  said  parties  have  hereunto  inter¬ 
changeably  set  their  hands  and  seals,  on  the  day  and  year  first 
above  written. 

Sealed  and  delivered  in 
the  presence  of  us. 

The  word  lessees  having 
been  first  substituted  for 
the  word  lessors  in  the 
tenth  line  upon  this  page. 

Jean  Premi  Premont. 

Samuel  Powel. 

And  the  said  defendants  closed. 

And  thereupon  the  counsel  of  the  said  plaintiff  proposed  to 
read  the  deposition  of  C.  J.  Huffman,  taken  by  consent,  and  in 
answer  to  a  demand  made  by  defendant’s  counsel,  to  know7  what 
they  expected  to  prove,  they  stated  : — Plaintiffs  offer  to  prove  by 
this  deposition,  to  be  followed  by  other  evidence,  that  when  they 
leased  the  premises,  there  were  on  the  east  side  thereof  eighteen 
window's,  in  as  many  rooms,  in  a  w7all  which  was  4J  inches 
inside  of  avowant’s  eastern  boundary  line,  and  opening  upon  an 
avenue  or  alley  4J  feet  wide,  w'hich  windows  were  necessary  for 
lighting  and  ventilating  the  said  rooms,  and  were  an  appur¬ 
tenance  to  the  premises  leased,  and  without  which,  those  apart¬ 
ments  could  not  be  used  for  the  purpose  of  a  hotel  as  stipulated 
in  the  lease  ;  that  after  execution  of  the  lease,  and  before  the 
rent  accrued  which  is  claimed  here,  plaintiffs  were  entirely 
deprived  of  the  use  of  said  rooms,  by  a  party  who  held  by  title 
paramount  to  the  lessor,  wrho  under  his  said  title  built  a  party 
wall  close  against  and  covering  said  windows.  And  also,  that 
the  said  lessor  had  been  notified  previously  to  his  making  this 
lease,  of  the  said  title  paramount — had  admitted  the  validity  of  the 


JOHN  HARE  POWEL.  [seal.] 
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same — knew  of  the  intention  of  the  party  holding  said  title  para¬ 
mount  to  close  said  windows,  and  did  not  communicate  said 
knowledge  to  the  plaintiffs. 

The  defendant’s  counsel  objects,  on  the  ground  that  the  con¬ 
struction  of  the  party  wall,  under  the  authority  of  the  laws 
relative  to  such  walls,  by  the  owner  of  said  property  adjoining 
the  demised  premises,  is  not,  in  law,  such  an  eviction  or  dis¬ 
turbance  of  the  lessees’  rights  under  the  lease,  as  entitle  them  to 
any  abatement  or  reduction  of  the  rent. 

The  learned  Judge  overruled  the  offer,  and  plaintiffs  excepted. 

And,  thereupon,  the  learned  Judge  instructed  the  jury  to  find 
a  verdict  for  defendants. 


Verdict  accordingly — rent  in  arrear  on  15th  September,  1853, 
five  hundred  dollars.  ($500.) 

Plaintiffs  filed  reasons  for  new  trial. 


1.  The  learned  Judge  erred  in  rejecting  the  evidence  offered  by 
plaintiffs. 

2.  The  verdict  is  against  the  law. 


January  30,  1855. 


F.  C.  BREWSTER, 
GUILLOU, 
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